
At a Term of County Court,
held in and for the County
of Oswego, at Oswego, New York,
on the 29th day of October,
2015.

PRESENT: HON. DANIEL H. KING
Acting County Court Justice

STATE OF NEW YORK
COUNTY COURT OSWEGO COUNTY

= ORDER
THE PEOPLE OF THE STATE OF NEW YORK Motion to Reargue

and Request
against to call

Additional
GARY THIBODEAU, Witnesses

Defendant. =

Motion to Reargue V

KING, J.:
V

DECISION AND ORDER

Defendant has filed numerous motions and letter

requests during the pendency of his Criminal Procedure Law (CPL)

§440.10(1) hearing in which he seeks to vacate the judgment of

conviction entered against him in this Court.

To summarize, defendant’s main requests are twofold:

that this Court reconsider its March 26, 2015 decision and allow

defendant to introduce Michael Bohrer’s 1981 false imprisonment

conviction in Wisconsin and call the two witnesses involved in

said incident, as well as requesting that this Court allow
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defendant to admit additional evidence and call additional

witnesses whom defendant feels are relevant to the instant

hearing.

The Court will separately address defendant’s argument

• to reconsider its March 26th decision and defendant’s

supplemental motions to call additional witnesses at the CPL

§440.10 hearing, despite the fact that defendant intertwines

these requests in his various motions.

V PROCEDURAL HISTORY

Since the adjournment •of the hearing on April 6, 2015,

the People and defendant agreed to an adjournment in order to

investigate certain information as it pertained to Michael and

John Bohrer. For the sake of edification, the procedural history

since the date of the adjournment is delineated as follows:

V

March 26, 2015: This Court denied defense’s request to
call John Bohrer and Catherine Schmitt to testify to
the underlying facts of Michael Bohrer’s 1981 false
imprisonment conviction in Wisconsin. It should be
noted the Court denied defendant’s request to introduce
Michael Bohrer’s 1981 conviction at the hearing.

April 6, 2015: Defendant filed a written motion
requesting that the Court reconsider its March 26, 2015
decision, and supplemented that request with additional
testimony from John Bohrer’s new sworn statement.

April 6, 2015: This Court issued a written decision
denying defendant’s request to allow certain documents
in Exhibit #53, which was a box of documents created by
Michael Bohrer V which pertained to

V

his personal
investigation of Ms. Allen’s disappearance.



June 5, 2015: Defendant submitted a supplemental motion
to his original April 6th motion, asking to recall
William Pierce, Tyler Hayes and Danielle Babcock, as
well as to include testimony from witnesses from
Bohrer’s 1980 disorderly conduct conviction, and a 1983
assault investigation in Beacon City, Nw York.

June 30, 2015: Defendant sent a letter requesting that
FBI Agent VanZandt’s testimony, or his 1994 profile
report, be admitted into evidence to explain the
contents of Bohrer’s investigative collection in
Exhibit #53.

July 17, 2015: People submitted their Answer in
Opposition to defendant’sApril and June motions.

September 2, 2015: Defendant sent a letter requesting
to call Melissa Adams (Searles) as a witness at the
hearing. This witness claims that in May of 2013 she
received a bracelet in the mail similar to the one
Heidi Allen wore.

September 30, 2015: Defendant sent a letter requesting
to call Martha Sturtz, Heidi Allen’s aunt, to support
defendant’s main CPL §440.10 argument that Allen was a
confidential informant, and that the People suppressed
this Brady material. Defendant further seeks
disclosure of a purported PINS petition which evidenced
Allen was placed in the custody of her aunt and
grandmother at the time of her kidnaping.

During the mutually agreed upon adjournment of the

hearing, both the Federal Bureau of Investigation and the New

York State Attorney General’s Office have independently

investigated certain information as it pertained to Michael and

John Bohrer’s possible involvement in Ms. Allen’s kidnaping.

Further, during this adjournment, the People have continuously
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provided any discoverable material which has come to their

attention to defendant, whether it was relevant or speculative,

under their Brady obligation.

MOTION TO RECONSIDER

Defendant filed two motions dated April 6, 2015 and

June 5, 2015. In defendant’s April 6, 2015 motion, defendant

requests that the Court reconsider its ruling regarding the

admissibility of Michael Bohrer’s 1981 false imprisonment

conviction.

Further, defendant renews its request to ball John

Bohrer, in light of his second affidavit regarding the 1981

conviction, as well as Catherine Schmitt. Moreover, defendant

argues that he recently acquired additional evidence that further

establishes that the third-party culpability evidence, as it

pertains to Michael Bohrer, is relevant, probative and therefore,

admissible.

Defendant supplemented the April motion with his June

5, 2015 motion wherein defendant argues that wadditional evidence

has surfaced that either support’s third—party culpability as it

related to Michael Bohrer” and that this “new evidence is

compelling, relevant and highly probative, and the defense

respectfully seeks its admission.” [Defendant’s June 5 Motion,

paragraph 4] .
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As stated above, the Court will address defendant’s

request to reconsider its March 26th decision separate and apart

from defendant’s “additional evidence” argument.

Defendant argues that the Court inappropriately applied

the Molineux (168 NY 264 [1901]) standard in evaluating the

relevancy and admissibility of Michael Bohrer’s false

imprisonment conviction and the witnesses involved in said

conviction.

However, it should be noted that defendant, in his

March 19, 2015 motion, argued that if Bohrer were on trial for

kidnaping Heidi Allen, evidence of this prior 1981 conviction

would be admissible under Molineux. The Court did not, and does

not, agree with defendant’s sweeping, generalized conclusion that

this conviction would be admissible at trial.

While defendant argues that the 1981 conviction is

relevant to the kidnaping of Heidi Allen, after a thorough

analysis under Molineux, said conviction does not fall within any

of the exceptions as previously held in the Court’s March 26th

decision.

Defendant, who called Michael Bohrer as its own witness

in the §440.10 hearing, seeks to impeach Bohrer through the use

of his prior convictions and the testimony of other witnesses who

will arguably testify that defendant was convicted of false
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imprisonment in 1981. Michael Bohrer’s brother, John Bohrer, was

with him when he committed this crime against Catherine Schmitt.

However, the underlying facts and substantive nature as

to how Michael and his bother John attempted to take this woman

into their vehicle cannot be admitted as evidence in this hearing

since the manner in which Heidi Allen was abducted and presumably

killed is still not known. Just because defendant argues that

Michael Bohrer engaged in suspicious and criminal activity in

1981 that could be considered as a possible fact jDattern

underlying Heidi Allen’s abduction, the Court will not speculate

on that hypothetical scenario and deem it relevant or admissible.

While certain testimonial evidence was allowed at the

hearing through stipulations entered into between defendant and

the People, the Court “must follow the law with respect to

allowing material, relevant and admissible evidence at this

instant hearing.

Although defendant is attempting to impeach its own

witness in this case, and, if allowed, would be essentially

cross—examining Michael Bohrer with respect to the 1981

conviction, the “general rule is that a cross—examiner cannot

contradict a witness’ answer concerning collateral matters by

producing extrinsic evidence for the sole purpose of impeaching

credibility. (People v. Sorqe, 301 NY 198, 201; People v.
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McCormick, 303 NY 403; People v. Duncan, 13 NY2d 37; People v.

Perry, 277 NY 460; People v. Malkin, 250 NY 185; Richardson,

Evidence, supra, ss 503, 510.) However, an exception to this rule

exists where the evidence sought to be introduced is relevant to

some issue in the case other than credibility or if independently

admissible to impeach the witness” (People v. Schwartzman, 24

NY2d 241, 245 [1969]) [internal citations, omitted]

In this case, defendant seeks to introduce the 1981

false imprisonment conviction as well as testimony from the

parties involved in said incident to prove that defendant did not

kidnap Heidi Allen. Essentially, defendant wishes to introduce

collateral evidence that Michael Bohrer has a propensity to

kidnap women and that, therefore, he may be guilty of kidnaping

Ms. Allen (cf. Chambers v. Mississippi, 410 US 284 [1972]

As the Court previously held, the use of this 1981

conviction, coupled with the substantive testimony from John

Bohrer and Catherine Schmitt, is not an exception under Molineux,

nor is it uniquely similar to the unknown facts surrounding Heidi

Allen’s abduction.

There are no unique facts pertaining to the 1981

conviction which link Michael Bohrer to Ms. Allen’s

disappearance. If defendant were allowed to admit a conviction

based on these broad facts, i.e. that Michael and John Bohrer
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followed, a woman in a parking lot around 1:00 A.M. and attempted

to put her in their car, then defendant would be casting a wide

net involving anyone who lived in or around the vicinity of

Oswego County in 1994 and who had a prior ten to fifteen year old

out—of—state false imprisonment conviction involving a woman.

As the Court previously held, “[wJhule a defendant has

a constitutional right to present a defense, . . . [that right]

‘does not give criminal defendants carte blanche to circumvent

the rules of evidence’ (People v. Cepeda, 208 AD2d 364, 364 [1st

Dept. 1994], quoting United States v. Almonte, 956 F2d 27, 30

[2 Cir. 1992])” (People v. Hayes, 17 NY3d 46, 53 [2011], cert.

denied 132 SCt 844 [2011]

• Therefore, defendant’s request that the Court

reconsider allowing John Bohrer and Catherine Schmitt to testify

to the underlying facts surrounding defendant’s underlying

criminal conviction is denied as the proposed testimony and

conviction are not relevant nor are they admissible as an

exception under Molineux.

ADDITIONAL WITNESSES

Defendant requests in his various motions that he

should be allowed to call additional witnesses as their testimony

pertains to Michael Bohrer’s role in the kidnaping of Heidi

Allen.
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The Court is mindful that the purpos.e of this CPL

§440.10 hearing is to decide whether new evidence which was not

available at the time of trial could have changed the outcome of

defendant’s case and the allegation that the People intentionally

withheld exculpatory evidence would have exonerated defendant.

However, the current issue. before the Court is if the

additional witnesses defendant wishes to call should be allowed

to testify about their interactions with Michal Bohrer at the

hearing. To the extent that defendant wants to call these

witnesses, the Court provides a synopsis of their proposed

testimony as follows:

Recall Tyler Hayes wh previously testified to his 2000
conversation with Michael Bohrer as to Bohrer’s theory
on how Ms. Allei was kidnaped, although Bohrerdid not
make any statements admitting he was involved in said
crime;

Recall Danielle Babcock to testify to her 2002—2003
conversation with Michael Bohrer wherein he stated he
would like to do to her what he did to Heidi Allen,
although she perceived this as a vague threat;

Recall William Pierce, who previously testified that
James Steen and another man kidnaped Heidi Allen,
although he previously identified defendant as the
assailant;

Call Tonya Priest to testify to her conversation with
James Steen, even though defendant had the opportuhity
to and chose not to call her as his witness prior to
resting the presentment of his case;

Admit Michael Bohrer’s 1980 disorderly conduct
conviction and allow the witness involved in that
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incident to testify;

Admit the 1983 Beacon City assault investigation

wherein ‘Jane Doe #1” was found bloodied and assaulted

on the floor of her apartment by Michael Bohrer, as

well as Jane Doe #1’s mother, “JWJ”, who claims Michael

Bohrer called her checking on the welfare of Jane Doe

#1, and Manny Rios, Jane Doe #1’s boyfriend, who claims

he did not like Michael Bohrer’s assaultive behavior;

Admit John Bohrer’s third sworn statement wherein he
briefly discusses going to the D&W with his brother
Michael, who was looking for “some broad”, and that the
two of them sold marijuana;

Admit FBI Agent VanZandt’s 1994 profile report, or
Agent VanZandt’s testimony, to outline the profile of
Ms. Allen’s perpetrator as being a sexual predator who
acted on his desires to kidnap Ms. Allen, as well as to
qualify Agent VanZandt’s testimony as an expert;

Allow Mary Hazell to testify that her ex—husband,
Michael Bohrer., physica]1y abused her and sexually
molested their daughters when they were married, as
well as admit certain police reports to support Ms.
Hazell’s claims;

Martha Sturtz, Ms. Allen’s aunt, who claimed that the
family tried to keep secret that Ms. Allen was
allegedly subjected to a PINS petition which resulted
in her living with her aunt and grandmother;

Melissa Adams (Searles), who claims she received a
bracelet in the mail which was similar to the one her
cousin Ms. Allen wore, although Ms. Adams does not know
who sent her this bracelet, or, in fact, if it is the
same bracelet that Ms. Allen was known to wear;

Brett La, who stated that Ms. Allen did wear ,a
bracelet similar to the one which Ms. Adams claims was
mailed to her;

Rhonda Burr, a former co—worker of Ms. Allen’s, who
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would testify that Ms. Allen was a confidential
informant which could have given others the motive to
kidnap her.

With respect to the proffered additional evidence

defendant wishes to introduce, the Court denies defendant’s

request in its entirety on the grounds that the testimony and

proffered evidence is either too speculative, immaterial,

unreliable, based upon hearsay, or, moreover, irrelevant. While

the Court applauds defendant’s attorneys for leaving no stone

unturned in its investigation, zealous representation cannot

require this Court to take off its figurative judicial hat and

replace it with a law enforcement badge that allows this Court to

review the proposed evidence under a different standard of

review.

“As a general rule, evidence is relevant if it tends to
prove the existence or non-existence of a material
fact, i.e., a fact directly at issue in the case.
Relevant evidence., however, is not necessarily
admissible. ... Evidence ‘of merely slight, remote or
conjectural significance’ will ordinarily be
insufficiently probative to outweigh these
countervailing risks (see, People v. Feldman, 299 NY
153, 169—170 [citing People v. Nitzberg, 287 NY 183,
189]; see also, People v. Ventimiglia, 52 NY2U 350, 359
[“Efforts to quantify the degree of probativeness
necessary for admission establish that the evidence
must be of more than ‘slight value.’”] [citations
omitted])

“In third—party culpability cases, the Appellate
Divisions employ the ‘clear link’ standard, rather than
couching their review in terms of weighing probative
value against countervailing risks. ... As one
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commentator notes, phrases like ‘clear link’ are
usually shorthand for weighing probative value against
prejudice in the context of third—party culpability
evidence: if there is some ‘clear link’ or ‘direct
connection’ between the third-party evidence and the
charged crime, courts generally conclude that it is of
sufficient probative value to be admissible.” (People
v. Primo, 96 NY2d 351, 355—56. [2001] )

Even if defendant believes that, had law enforcement

known of Michael Bohrer’s idiosyncrasies and penchant for the

absurd with respect to his culmination of twenty years’ worth of

material pertaining to Ms. Allen’s disappearance, and this

behavior would have led to Michael Bohrer’s arrest, the Court

cannot apply that unlikely scenario based upon the scant evidence

before this Court. Defendant’s theory that Michael Bohrer’s

erratic behavior and unfounded emotional attachment to Ms.

Allen’s disappearance cannot be ruled as a “clear link” to his

culpability in her abduction.

While defendant called Michael Bohrer as its own

witness in an attempt to prove that he and two others could have

kidnaped Ms. Allen, that argument cannot be supported by Eohrer’s

testimony or the proposed testimony of the above-referenced

witnesses.

Further, Michael Bohrer’s testimony ranged from, at

best, somewhat coherent with respect to his desire to investigate

Ms. Allen’s disappearance and concern for her whereabouts, to, at
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worst, his belief that his home had been burglarized and he had

almost been the victim of poisoning on numerous occasions after

her kidnaping.

BY attempting to admit Michael Bohrer’s 1981 false

imprisonment conviction, as well as his 1980 disorderly conduct

conviction, and his role as a witness in the 1983 assault

investigation, defendant is trying to portray Michael Bohrer as

an assaultive, abusive, serial stalker who is responsible for Ms.

Allen’s disappearance. While the Court sees how, at first pass,

all of these incidents may seem relevant, the Court is bound to

apply the law to each one of them and how it applies to the facts

in this case.

Further, defendant’s request to have the witnesses from

the 1.980, 1981 and 1983 incidents testify is an attempt to do

nothing other than underscore hat the convictions’ can

accomplish, and bolster its argument that its own witness,

Michael Bohrer, has a propensity to commit violent crimes against

women, and therefore, there is a “clear link” to his kidnaping of

Ms. Allen.

Before the Court allows such. testimony that a third

party other than defendant was culpable of the kidnaping,

.there must be such proof of connection with it, such a train

of facts or circumstances as tend clearly to point out [someone]
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besides the [defendant] as the guilty party’ (Greenfield v.

People, 85 NY 75, 89; see People v. Schulz, 4 NY3d 521, 529; see

generally People v. Primo, 96 NY2d 351, 356—357) . ‘Remote acts,

disconnected and outside of the crime itself, cannot be

separately proved for such a purpose’ (Greenfield, supra at 89;

see Schulz, supra at 529) .“ (People v. Prindle, 63 AD3d 1597,

1598 t4th Dept. 2009] affd. as modified, 16 NY3d 768

[2011]) [internal citations omitted]

The Court already heard testimony from Tyler Hayes and

Danielle Babcock with respect to certain statements Michael

Bohrer made about the Allen investigation. Defendant is not

entitled to impeach his own witness where information that he

seeks to elicit by impeaching Michael Bolirer was not critical to

his defense, particularly since he elicited similar information

from other witnesses. (See People v. Stewart, 295 AD2d 249 [1st

Dept. 2002], lv. denied99 NY2d 540, cert. denied 123 SOt 1907,

habeas corpus denied 2009 WL 4030833)

Further, defendant cannot bolster testimony of its

witness by using a prior out—of-court statement which was not

subscribed by the witness or given under oath. (See People v.

Wright, 41 NY2d 118 [1976]) . Defendant accords great weight to

his interpretation of Michael Bohrer’s oral unsworn statement

that he made to law enforcement in March of 2013. Michael Bohrer
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stated “I’ve been waiting for you guys to — I’ve been waiting for

this call. Cause I knew one day I’m gonha pop in the picture

somewhere.” [Sheriff’s 2013 Report].

Defendant interprets Bohrer’s statement to mean that

he, Bohrer, knew that law enforcement would be coming to speak

with him because they eventually learned that he kidnaped Heidi

Allen. However, Michael Bohrer’s statement could also be

interpreted as him believing that law enforcement would

eventually interview him because they learned that he was doing

his own, albeit unconventional and unauthorized, investigation

into Ms. Allen’s disappearance and could possibly provide a new

lead in the case. V

Moreover, defendant has not offered any prior signed

written statements or oral statements made under oath from

Michael Bohrer which contradict his hearing testimony that would

trigger the impeachment provisions under CPL §60.35. In fact,

Michael Bohrer testified at the hearing that even though he was

questioned three to four times by law enforcement, he never

signed a sworn statement. Further, defendant did not proffer any

prior sworn testimony given by Michael. Bohrer at the hearing.

Thus, defendant is not entitled to impeach Michael Bohrer with

rebuttal witnesses. (See People v. Strong 27 AD3d 1010 [3

Dept. 2006], lv.’ denied 7 NY3d 763).
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“It is a well—settled rule that ‘An inquiry on

cross—examination as to an immoral or criminal act of the witness

for the purpose of affecting his credibility is an inquiry

concerning a collateral matter. The cross-examiner may not,

therefore, call other witnesses or introduce other evidence to

contradict his answers’ (Richardson, Evidence (9th ed., 1964), s

503; see People v. Schwartzman, 24 NY2d 241; People v. Duncan, 13

NY2d 37) .“ (People v. Zabrocky, 26 NY2d 530, 535 [1970])

[internal citations omitted].

With respect to the testimony of William Pierce, the

Court denies defendant’s request to recall him. His testimony is

being added to speculate that the possible second unidentified

man with James Steen the morning of Ms. Allen’s disappearance was

Michael Bohrer. Not only is this testimony speculative, Pierce’s

prior identification testimony has proven to be unre1iable.

Defendant’s request to call John Bohrer and Michael

Bohrer’s ex—wife, Mary Hazell, and admit certain reports

pertaining to her claims that her husband assaulted her and her

children, is denied. Again, defendant is attempting to introduce

prior bad acts of Michael Bohrer to show that he has a propensity

to be violent and assaultive. “Remote acts, disconnected and

outside of the crime itself, cannot be separately proved for such

a purpose’, and in this case, Bohrer’s prior acts have no
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relevancy to the facts presented at the hearing. (See Prindle,

supra)

Regarding’ defendant’s request to introduce the FBI

profile report or, in the alternative, testimony from Agent

VanZandt, the Court denies that request as the proffered

testimony is speculative and irrelevant.

While the Court understands profiling material can be

helpful during an investigation to narrow the investigative field

of suspects, defendant has strayed from the initial theory of Ms.

Allen being abducted because she was an informant, to the

modified theory that Ms. Allen was taken to fulfill Michael

Bohrer’s sexual desires.

There is no’ evidence of that possible motive in this

hearing, and the Court will not allow the FBI profile report or

testimony from the agent to speculate on that alternative, yet

unsupported, theory. Profile evidence is generally inadmissible

to prove guilt as it is premised on an assumption; criminals act

in a certain way, the suspect acted in a similar way, and

therefore, the suspect committed the specified crime.

“Research reveals only one New York case addressing the

admissibility of ‘profile’ expert testimony, per Se. A defendant

charged in Broome County with criminally negligent homicide and

endangering the welfare of a child sought to introduce expert
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testimony by Dr. Michael Baden, a nationally renowned pathologist

and former New York City Medical Examiner, to establish that the

defendant did not fit the profile, of a ‘typical child batterer’

The proffered evidence was barred by the trial court. Upholding

that ruling, the Appellate Division, Third Department, stated,

‘Even assuming that Baden could be qualified as an expert on the

profile of a typical child batterer, we are unconvinced that it

was an abuse of discretion for County Court to determine that the

issue of whether defendant could have committed the alleged

criminal acts or omissions was more properly left to the jury’s

ordinary training and intelligence.’ (People v. Neer, 129 AD2d

829, 830 [3 Dept. 1987], lv. denied 70 NY2d 652 [1987])

[further,] [p]rofile type testimony has been considered in other

jurisdictions and almost universally precluded.” (People v.

Berrios, 150 Misc2d 229, 230—231 [Sup. Ct 1991]

The Court further denies defendant’s request to call

Melissa Adams and her testimony related to the a1legeç bracelet

belonging to Ms. Allen which was delivered to her mailbox in

2013. The Court sees no evidentiary purpose for this testimony

as it has not been established that this bracelet was, in fact,

the bracelet belonging to Ms. Allen.

Further, even if it could be established that this was

Ms. Allen’s bracelet, there is no evidence with respect to who
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mailed Ms. Adams the bracelet, how this person obtained this

bracelet, or even if the delivery of her bracelet was somehow a

silent confession from the person who mailed said bracelet.

In addition to the bracelet testimony, the Court denies

defendant’s request to call Brett Law who cannot identify this

brace1et as being the same bracelet Heidi Allen used to wear.

The testimony from Ms. Adams and Mr. Law is irrelevant and

speculative.

Defendant also seeks to obtain and possibly use the

contents of a purported PINS petition fifed against Ms. Allen

prior to her abduction. However, it is undisputed that, at one

time, Ms. Allen was an informant and the extent of her work as

suchwas testified to by law enforcement.
)

“Section 166 of the Family Court Act provides that:

‘The records of any proceeding in the family court shall not be

open to indiscriminate public inspection. However, the court in

its discretion in any case may permit the inspection of any

papers or records.’” (Application of Heclit, 90 Misc2d 308, 309

[Sup Ct 1977]). Moreover, “[n]oting that, in general, the

subpoena duces tecum may not be used for the purpose of discovery

or to ascertain the existence of evidence (see People v. Coleman,

75 Misc2d 1090, 1091), and putting aside for now the question of

whether, for Brady purposes, confidential [family court petitions
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were] within the possession and control of the prosecution.

the simple answer to this contention is that there emerge[s] not

the slightest inkling that the [alleged PINS petition] contain[s]

any exculpatory material” (People v. Gissendanner, 48 NY2d 543,

551 [1979]) [internal citations omitted]

Therefore, this Court will not issue a subpoena to

allow defendant to conduct a fishing expedition into a purported

PINS petition which is immaterial to defendant’s culpability. It

is undisputed Ms. Allen was an informant prior to her

disappearance, and any tangential information gleaned from a

supposed Family Court proceeding is irrelevant.

Defendant’s request to call Rhonda Burr, a former co

worker of Ms. Allen’s, is denied as her testimony is irrelevant

and immaterial. It has already been established at the hearing

that Ms. Allen was a confidential informant.

CONCLUS ION

Defendant’s request to call the above—mentioned

witnesses and introduce the accompanying reports is denied based

upon the grounds stated therein. As both of the parties rested

the presentment of their respective arguments, the Court will

soon issue its decision on the underlying CPL §440.10 motion.

The foregoing constitutes the opinion, decision and

order of the Court.

ENTER.

Dated: November 2, 2015 DANIEIR.. KING,
ACTING OSWEGO COUNTY COURT JUSTICE
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